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CHIEF JUSTICE PORITZ writing for a Unanimous Court.

Prior decisions of the Supreme Court in the Abbott v. Burke litigation identified the State's obligation in
respect of funding for quality full-day preschools for three- and four-year-old children in Abbott districts. This
consolidated appeal revisits that obligation in the context of funding decisions relating to preschool programs in the
Abbott districts of Millville, Neptune, Pemberton, and Phillipsburg (Districts).

State funding for preschools comes from Early Childhood Program Aid (ECPA) and Preschool Expansion
Aid (PSEA). For Fiscal Year 2004, the existing formula for ECPA funding remained in place. PSEA awards,
however, were calculated for the first time by subtracting the 2001-2002 approved budget cost from the 2003-2004
approved costs. After the Department of Education (DOE) had approved the early childhood budgets submitted by
the respective Districts for the 2003-2004 school year, the Districts were advised by DOE that they would receive
less than the entire approved amount from the State. The differences were $835,034 for Phillipsburg, $424,569 for
Pemberton, $1,763,866 for Millville, and $3,768,176 for Neptune.

The Districts appealed the DOE's 2003-2004 preschool funding to the Commissioner, who referred the
matters to the Office of Administrative Law. The Administrative Law Judge (ALJ) disagreed with the State's
contention that it was not obligated to provide full funding for preschool programs, which in the DOE's view could
come from a combination of sources, including a local tax share. The ALJ relied, in part, on language in the
Governor's annual Budget Message to support a finding that the State had committed to full funding of all preschool
costs.

On September 25, 2003, the Commissioner issued his decision in the Phillipsburg appeal. He rejected the
ALJ's conclusions and noted that the funding was consistent with the Appropriations Act for Fiscal Year 2004,
which did not contain the same language as the Governor's Budget Message. On the same day, the Commissioner
decided the Millville, Pemberton, and Neptune appeals in the same manner; that is, that the DOE may ask Districts
to reallocate monies designated for other approved District programs but not needed to support those programs.

The four Districts appealed to the Appellate Division, which consolidated the matters and filed its decision
on March 12, 2004. That court agreed with the Commissioner that the Supreme Court had directed him only to
"ensure" that there be adequate funding for preschool programs and that local district funds could be used. By its
analysis of prior Abbott decisions, the Appellate Division concluded that the Supreme Court had "chosen quite
emphatic language when exclusive State funding was intended™ and that in respect of preschool programs, the Court
simply imposed an obligation on the Commissioner to "ensure" that such funding is provided.

The Appellate Division also agreed with the Commissioner that the Fiscal Year 2004 Appropriations Act
eliminated any promise in the Governor's Budget Message regarding the funding of preschool programs.

The Court granted the Districts' consolidated petition for certification.
HELD: The State must ensure that full funding is available for approved preschool programs; however, the DOE

may require the Abbott districts to reallocate monies from other district budget accounts to make up preschool
program shortfalls. The reallocated monies will be replaced by the DOE through supplemental funding unless the



DOE can demonstrate that the monies are not needed by the Districts.

1. Prior Court decisions in the Abbott litigation have distinguished between the State's obligations for parity and
preschool funding. A requirement that the Commissioner ensure adequate preschool funding is not the same as a
requirement that the Commissioner provide that funding. The Commissioner has clearly and expressly accepted the
responsibility to restore any district shortfalls unless he is able to demonstrate that additional funding is unnecessary
because the district has sufficient resources to cover all its program needs. It matters little whether the monies
initially reallocated by the districts are drawn from formula aids, local levies, or savings realized through
efficiencies. The key is that the reallocation would not undermine or weaken either the school's foundational
education program or already existing supplemental programs. (pp. 17-22)

2. In an audit of the Abbott district preschool programs covering July 1, 2001, to February 28, 2003, the State
Auditor reported that because of inadequate reporting the actual costs of preschool programs could not be
determined and that enrollment projections used by the Districts were overstated. The DOE's response to the audit
indicated that a procedure for reporting actual preschool program costs for comparison to budgeted amounts had
been established. In the absence of any statement from the parties to the contrary, the Court assumes that the
Auditor's recommended controls are in place. (See the Court's companion decision in Board of Education of City of
Passaic v. New Jersey Department of Education (A-3-04).)

(pp. 22-24)

3. The Court emphasizes that in respect of any reallocation of resources by a district to cover the cost of shortfalls
created by formula-driven funding, the burden is on the Commissioner to prove that the reallocation will not
compromise any of the district's educational programs. (p. 24)

4. Although the DOE argued below that these matters were not ripe for adjudication because decisions about
additional aid had not yet been made, the cases proceeded on the "global™ issue of the State's funding scheme.
Based on the Commissioner's representation regarding supplemental funding, the Court upholds the State's funding
scheme. It cautions, however, that the scheme is both cumbersome and time-consuming, and it urges the DOE to
implement a method of allocation aligned in the first instance with the districts' approved budgets. (pp. 24-25; 3-4)

The judgment of the Appellate Division is AFFIRMED.

JUSTICES LONG, LaVECCHIA, ALBIN, WALLACE, and RIVERA-SOTO and Appellate Division
JUDGE STERN (t/a) join in CHIEF JUSTICE PORITZ's opinion. JUSTICE ZAZZALLI did not participate.



SUPREME COURT OF NEW JERSEY
A-4 Septenber Term 2004

BOARD OF EDUCATI ON OF THE
CITY OF M LLVILLE, CUMBERLAND
COUNTY,

Petitioner- Appel | ant,

V.

NEW JERSEY DEPARTMENT OF
EDUCATI ON,

Respondent - Respondent .

BOARD OF EDUCATI ON OF THE

TOMSH P OF PEMBERTOQN,

BURLI NGTON COUNTY,
Petitioner- Appel | ant,

V.

NEW JERSEY DEPARTMENT OF
EDUCATI ON,

Respondent - Respondent .

BOARD OF EDUCATI ON OF THE
TOW OF PHI LLI PSBURG, WARREN
COUNTY,

Petitioner- Appel | ant,

V.

NEW JERSEY DEPARTMENT OF
EDUCATI ON,

Respondent - Respondent .



BOARD OF EDUCATI ON OF THE
TOMSHI P OF NEPTUNE, MONMOUTH
COUNTY,

Petitioner- Appel | ant,

V.

NEW JERSEY DEPARTMENT OF
EDUCATI ON,

Respondent - Respondent .

Argued Cctober 27, 2004 - Decided May 19, 2005

On certification to the Superior Court,
Appel | ate Division, whose opinion is
reported at 367 N.J. Super. 417 (2004).

Ri chard E. Shapiro and Jenni fer R \Wbb-
McRae argued the cause for appellants

(M. Shapiro, attorney for Board of
Educati on of the Townshi p of Penberton,
Board of Education of the Town of
Phil I'i psburg and Board of Education of the
Townshi p of Neptune and Robi nson & Anduj ar,
attorneys for Board of Education of the Cty
of MIlville, attorneys; M. Shapiro and
Arnol d Robi nson, on the briefs).

Mchelle L. MIler, Deputy Attorney Ceneral,
argued the cause for respondent (Peter C
Harvey, Attorney General of New Jersey,
attorney; Nancy Kapl en, Assistant Attorney
CGeneral, of counsel; Allison Col sey Eck,
Deputy Attorney CGeneral, on the briefs).

David G Sciarra, Executive Director
Educati onal Law Center, argued the cause for
am cus curiae, Abbott v. Burke plaintiffs.




CHI EF JUSTI CE PORI TZ delivered the opinion of the Court.

In these consolidated cases certain Abbott districts! raise
t he question whether the State is legally obligated to fund with
state appropriations the Districts’ preschool prograns for the
2003- 2004 school year. More specifically, after the Departnent
of Education (DCE or Departnent) had approved the early
chi | dhood budgets submtted by the Boards of Education of
Phillipsburg, MIIville, Penberton, and Neptune (the D stricts)
for 2003-2004, the Districts were advised that they would
receive less than the entire approved anount fromthe State.
During the course of these proceedi ngs, however, the
Comm ssi oner of the DOE (Conm ssioner) has represented to the
Court that any nonies reallocated fromother District resources
to make up the preschool programshortfalls will be replaced by
t he DCE t hrough suppl enental funding unless the DOE can
denonstrate that those nonies are not needed by the Districts.
Based on that representation, we uphold the State’ s funding

schenme. W caution, however, that this schenme is both

! See Abbott v. Burke, 119 N. J. 287, 334-57 (1990) (Abbott
1), for a description of “the genesis and devel opnent of the
State’s classification of school districts and the bases on
whi ch the Court concluded that” the Abbott remedi es woul d apply
to a designated nunber of poor urban districts with “speci al
needs.” Abbott v. Burke, 164 N.J. 84, 88-89 (2000) (Abbott
Vi) .




cunmber some and time-consum ng and urge the DOE to inplenent a
met hod of allocation aligned in the first instance with the

Districts’ approved budgets.

l.
A.

In Abbott v. Burke, 153 N.J. 480, 508 (1998) (Abbott V),

this Court required Abbott districts to provide half-day
preschool prograns for three- and four-year-old children, and
directed the Commi ssioner to “ensure that such prograns are

adequately funded.” Not |ong after Abbott V issued, however,

plaintiffs returned to the Court conplaining “that the
Comm ssioner ha[d] repudiated his promse to provide [a] quality
preschool education . . . in the Abbott districts.” 163 N. J.

95, 100 (2000) (Abbott VI). W sought in Abbott VI to clarify

our intent in respect of quality preschool programm ng,

i ncl udi ng anong ot her things, certain funding issues raised by
plaintiffs. [1d. at 104, 117-18. 1In response to plaintiffs’
concerns vis-a-vis adequate funding for preschool facilities, we
reaf firmed the approach taken in Abbott V, repeating Justice
Handl er’s direction to the Comm ssioner to “ensure” resources
and funding for Abbott district preschools by the 1999-2000

school year. 1d. at 117 (quoting Abbott V, 153 N.J. at 508).




Not wi t hst andi ng the direction provided in Abbott VI, one
year |later the Abbott plaintiffs filed a second notion in aid of
[itigants’ rights, again requesting specific relief as to a
broad range of procedural and substantive issues related to the
i npl ementati on of preschool prograns in the Abbott districts.

Abbott v. Burke, 170 N.J. 537, 540-41 (2002) (Abbott VI11).

Plaintiffs alleged in Abbott VIII “that the DCE ha[d] inposed
upon the districts pre-established, arbitrary ‘per-student’
fundi ng anmounts that d[id] not take into account real °per-

student’ costs.” |d. at 557. W held that

[d]istrict budgetary requests mnmust be

devel oped and articulated with specificity,
and, equally inportant, the DOE nust respond
wi th appropriate explanation. Formnulaic
deci si on- maki ng neither assists the
districts nor provides a basis for further
revi ew on appeal .

[1d. at 559.]

We approved DOE instructions for district provider budget

preparation focused on “actual cost”:

Districts should work with [preschool ]
providers to ensure that costs are
reasonabl e and appropriate and that
sufficient justification for provider costs
is incorporated into the district plan.
Providers are asked to construct a zero-
based budget reflecting the actual cost of
delivering an early chil dhood education
program neeting Abbott standards to Abbott
children. There is no predeterm ned per



pupi | anount, as allocations shall be based
on the uni que needs of each provider and/or

site.
[Ibid. (internal quotations and citation
omtted).]

And, we ultimately concl uded:

What ever nomencl ature is used to describe
t he budget calculation, it must yield
fundi ng deci si ons based not on arbitrary,
pr edet ermi ned per-student anounts, but,
rather, on a record containing funding

al I ocations devel oped after a thorough
assessment of actual needs.

[1bid.]

The Court anticipated that those requirenments, if net, would
result in DOE approved Abbott district budgets based on a
realistic assessnent of an individual district’s needs in
respect of quality full-day preschools for three- and four-year-
old children

Later in 2002 and in 2003 the DOE sought nodification of
the Court’s requirenents. Those cases, in large part, were
driven by the State’s budget crisis, as well as a perceived need
for greater flexibility in the “inplenentation of the [Abbott v.
Burke, 149 N.J. 145 (1997) (Abbott V)] and Abbott V renedi al

neasures.” Abbott v. Burke, 172 N.J. 294, 295 (2002) (Abbott

| X); see Abbott v. Burke, 177 N. J. 578 (2003) (Abbott X); Abbott

v. Burke, 177 N.J. 596 (2003) (Abbott Xl). Mst inportant,



al though the Court accepted the DOE s proposal for a one-year?
“cessation of further growh in funding of certain of the Abbott
remedi al nmeasures,” Abbott X 172 N.J. at 295, it did so on the
DCE “represent[ation] that ‘parity’ funding!® . . . [would] be
mai nt ai ned,” and that “pre-school prograns for three- and four-

year olds also [woul d] be mmintained and enhanced.” |d. at 296.

B.
In 1996, the Legislature passed the Conprehensive
Educati onal | nprovenent and Financing Act (CEIFA), N J.S A
18A: 7F-1 to -36, which governs academ c standards and state
funding for New Jersey’ s system of free public schools. CElIFA
provided a formula for calculation of Early Chil dhood Program

Aid (ECPA) that was to “be distributed to all school districts

2 Abbott X, 177 N.J. at 598, extended by one additional
year the relaxation of renmedies permtted in Abbott |IX

3 Parity funding refers to the Court’s renedy in Abbott 11,
119 N.J. at 385, which required the Legislature “to assure that
poorer urban districts’ educational funding is substantially
equal to that of property rich districts.” |In Abbott IV parity
was established as the anpbunt required to increase the per-pupi
regul ar education expenditures in the Abbott districts to the
| evel of the average per-pupil regular education expenditures of
District Factor Goups | and J Districts, the wealthiest
districts in New Jersey. 149 N. J. at 189-98. Aid distributed
to achieve parity was designated as Abbott v. Burke Parity
Remedy Aid, see Appropriations Act for Fiscal Year 2003, L.
2002, c. 38 (FYO3 Appropriations Act); such aid is now conbi ned
wi th Additional Abbott v. Burke State A d and desi gnated
Educati on Qpportunity Aid. Appropriations Act for Fiscal Year
2005, L. 2004, c. 71.




wi th high concentrations of |owinconme pupils, for the purpose
of providing full-day kindergarten and preschool classes and
ot her early childhood progranms and services.” N J.S A 18A 7F-
16a. Because the State was unable to link the per-pupil anmounts
derived fromthe ECPA fornula to the actual costs of early
chi | dhood education, however, the Court in Abbott IV rejected
t he ECPA cal cul ation as not denonstrably related to need. 149
N.J. at 180-86.

After our decision in Abbott V, supplenental funding in the

formof Additional Abbott v. Burke State Aid was nade avail abl e

for preschool programming. Also, by regulation, the Abbott
districts were required to provide full-day preschool prograns
for all three- and four-year-old children by the 2001-2002
school year. N J.A C. 6A 24-3.3(a), -3.4(a). The parties in
this matter have represented to us that preschool prograns in
t he 2001- 2002 school year were supported by whatever resources
were available to the Districts, and that when sufficient
resources were not available the Districts applied for
suppl ement al fundi ng.

As nentioned above, due to a state budget crisis, in 2002
t he DOE sought and obtained limtations on supplenental funding
for the Abbott districts. The DOE comritted to continued growth
and i nprovenent in early childhood prograns during the

mai nt enance budget period, however, and the Legi sl ature



established a state aid category denom nated Preschool Expansion
Aid (PSEA) specifically to fund the cost of preschool expansion.
See FYO3 Appropriations Act, L. 2002, c. 38 (“The anount

appropri ated herei nabove as Abbott Preschool Expansion Aid is
for the purpose of funding the increase in the approved budgeted
costs from 2001-2002 to 2002-2003 for the projected expansion of
preschool prograns in ‘Abbott districts.’””). Thus, during that
period, the Abbott districts continued to receive both ECPA
funding in amounts determ ned by a statutory fornula based on a
nodified tally of a District’s total enrollnment, N J.S A

18A: 7F- 16, and PSEA awards based on the difference between the
Districts’ approved preschool operating plans for the current
fiscal year and the cost of preschool progranms for the 2001-2002
school year. FYO3 Appropriations Act, L. 2002, c. 38. The FYO3

Appropriations Act provided $142.4 mllion in PSEA funding.

| bi d.

When the Court permtted the DOE to extend the mai ntenance
budget for another school year (2003-2004), the commitnent to
expand early chil dhood prograns remained in place. The ECPA
formul a was not changed, but, for FY04, PSEA awards were
cal cul ated by subtracting the 2001- 2002 approved budget cost for
preschool prograns fromthe 2003-2004 approved cost. The
di sputes in the appeals now before us arise fromthe difference

bet ween state funding for preschool, which represents the sum of



t he ECPA and PSEA awards, and the approved budgets for the 2003-
2004 preschool plans in each of the four Abbott districts.

Those differences were $835,034 for Phillipsburg, $424,569 for
Penmberton, $1,763,866 for MIIville, and $3,768,176 for Neptune.

MIlville Bd. of Educ. v. New Jersey Dep’'t of Educ., 367 N.J.

Super. 417, 420 (App. Div. 2004).

1.

The parties agree that after negotiation and the resol ution
of a prior appeal, the Phillipsburg preschool program budget for
t he 2003- 2004 school year was approved by the DOE in m d-Mrch
2003 at a total cost of $3,590,720. Based on the approved
budget, the DOCE established the District’s PSEA for FY04 as
$1, 011, 775. Wen the ECPA anount, set by statutory fornula at
$1, 743,911, was added to the PSEA award and the total was offset
agai nst the $3,590, 720 approved budget, Phillipsburg was short

$835,034 in its preschool account. Bd. of Educ. of Phillipsburg

v. New Jersey Dep’'t of Educ., OAL Dkt. No. EDU 3423-03, slip op

at 3-4 (O fice of Admnistrative Law Initial Decision, My 21,
2003) .

Phil | i psburg appeal ed the Departnment’s fundi ng decision to
t he Comm ssioner on March 27, 2003, and on April 4, 2003, the
Comm ssioner transmtted the matter to the Ofice of

Adm ni strative Law (QAL) for hearing as a contested case. |Id

10



at 2. The matter was decided in the OAL on cross-notions for
summary deci sion and a joint stipulation of facts. 1d. at 3.
In that proceeding, the DOE asserted that the State was not
“legally obligated to provide full funding for Phillipsburg s
preschool progrant which, in the Departnent’s view, could “be
derived froma conbinati on of sources including, where
applicable, local tax share.” Id. at 2.

The Adm nistrative Law Judge (ALJ) disagreed. He concl uded
that the DOE “should arrange for full state funding of
Phillipsburg’ s approved preschool programfor FY 2004.” |d. at
4. Hi s inquiry focused on the Court’s Abbott opinions,
| egislative intent, and the DOE' s understanding of its
responsibility to fund preschool. He acknow edged that in
Abbott V the Court “stopped short of declaring a constitutional
mandat e for preschool education programs,” id. at 6, but found
in our opinion a recognition of the critical nature of quality
early chil dhood education and an endorsenent of the
Comm ssioner’s pronmise to provide or secure funding if needed.
Id. at 5. In respect of guidance fromthe Legislature, he
pointed to the | anguage of the Governor’s Budget Message for
FYO04 (Budget Message) as reflective of an intent to fund

preschool in the Abbott districts entirely with state

appropri ations:

11



The ampount appropri ated herei nabove for
Addi ti onal Abbott v. Burke State Aid wll
provi de additional resources to “Abbott
districts” to neet the State’s obligation to
fully fund parity and the approved early
chi | dhood operational plans. The remaining
funds appropriated will be used for the
award of discretionary funding to Abbott
districts to nmaintain the prograns, services
and positions fromthe prior year that the
conmi ssi oner determ nes are essential to the
provi sion of a thorough and efficient
education in those districts.

[Id. at 6 (quoting Budget Message and addi ng
enphasi s) . ]
This statenment, in the ALJ's view, evidenced the State’'s
recognition of its obligation in respect of preschool
operations. |lbid. Finally, the ALJ relied on the Departnent’s
comuni cations to the Abbott districts wherein staff had assured
the Districts that the State would fully fund approved prograns.
Id. at 7. Based on Abbott V, the Budget Message | anguage, and
DOE staff assurances to the Districts, the ALJ determ ned that
the State was required to fund approved preschool prograns in
their entirety. I1d. at 6-7.
The Boards of Education of MIIlville, Penberton, and
Nept une al so chal |l enged t he adequacy of their conbi ned EPCA and
PSEA awards. Those Districts clained shortfalls of $1, 763, 866,
$424,569, and $3, 768,176, respectively. After the Initial

Decision in Phillipsburg, supra, issued however, the parties in

the MIIlville, Penberton, and Neptune cases agreed to proceed by

12



stipulating to essential facts and by relying on the argunents
advanced in their briefs. The ALJs handling those cases
subsequently granted the Districts’ notions for sunmmary

deci sion, concurring with the determnation in Phillipsburg,

supra. Bd. of Educ. of MIlville v. New Jersey Dep’'t of Educ.,

OCAL Dkt. No. EDU 379-03, slip op. at 3 (Ofice of Admnistrative

Law I nitial Decision, Sept. 5, 2003); Bd. of Educ. of Penberton

v. New Jersey Dep’t of Educ., OAL Dkt. No. EDU 2203-03, slip op

at 4 (Ofice of Adm nistrative Law Initial Decision, July 30,

2003); Bd. of Educ. of Neptune v. New Jersey Dep’'t of Educ., QAL

Dkt. No. EDU 2202-03, slip op. at 4 (Ofice of Admnistrative
Law I nitial Decision, July 2, 2003).
On Septenber 25, 2003, the Comm ssioner issued his decision

in Phillipsburg. Bd. of Educ. of Phillipsburg v. New Jersey

Dep’t of Educ., OAL Dkt. No. EDU 3423-03, slip op. at 18

(Comm ssi oner of Education, Sept. 25, 2003). The Conm ssi oner
rejected the ALJ’s conclusion that the State was required to

fund Abbott preschool prograns in their entirety regardl ess of

the availability of other funds in the District budget. 1d. at
16-18. He observed that after the ALJ issued his Initial

Deci sion, the Legislature passed and the Governor signed the
Appropriations Act for Fiscal Year 2004 (FY04 Appropriations
Act), L. 2003, c. 122. The |language in the Budget Message had

been altered prior to passage and now read: *“The anount

13



appropriated . . . for Additional Abbott v. Burke State Aid wll

provi de additional resources to ‘Abbott districts’ to neet the
State’s obligation to fully fund parity and approved ‘ Abbott’
preschool expansion.” FY04 Appropriations Act, L. 2003, c. 122.
Along the way to the vote on the budget the express intent to
provide full funding for “approved early chil dhood operationa

pl ans” had been converted to “approved ‘Abbott’ preschool
expansion.” Relying in part on that |anguage change as evi dence
of a legislative purpose only to fund “preschool expansion” from
state appropriations, the Conm ssioner rejected the notion that
al | approved early chil dhood plans nust be funded excl usively

through state aid. Phillipsburg, supra, OAL Dkt. No. EDU 3423-

03, slip op. at 17-18 (Conmi ssioner). The Conm ssioner further
concl uded that none of the judicial or legislative directives
regardi ng preschool progranms required full State funding
regardl ess of a district’s available resources. Id. at 16.

Rat her, the State's obligation is

to ensure, with additional aid if necessary,
that sufficient funds are available to the
district to fully fund its preschool

program that is, to ensure that any gap
remai ning after receipt of statutory fornul a
aids will be addressed by the State to the
extent that need exi sts because funds

ot herwi se available to the district are
insufficient to fully support the approved
program

[1d. at 16-17.]

14



On the sanme day that the decision in Phillipsburg, supra,

i ssued (Septenber 25, 2003), the Comm ssioner also decided the
MIlville, Penberton, and Neptune appeals, ruling simlarly in
all three cases: that the State is not required fully to fund
early chil dhood education in the Abbott districts; rather, the
DCE may ask the Districts to reallocate nonies designated for

ot her approved District progranms but not needed to support those

prograns. Bd. of Educ. of MIIlville v. New Jersey Dep't of

Educ., OAL Dkt. No. EDU 379-03, slip op. at 10-11 (Conm ssioner

of Education, Sept. 25, 2003); Bd. of Educ. of Penberton v. New

Jersey Dep’t of Educ., OAL Dkt. No. EDU 2203-03, slip op. at 18

(Conmi ssi oner of Education, Sept. 25, 2003); Bd. of Educ. of

Neptune v. New Jersey Dep’'t of Educ., OAL Dkt. No. EDU 2202-03,

slip op. at 17 (Comm ssioner of Education, Sept. 25, 2003).

The four Abbott districts appeal ed the Conm ssioner’s
decisions to the Appellate Division where the cases were
consol idated by Order dated Decenber 9, 2003. On March 12,
2004, the Appellate D vision agreed with the Conm ssioner’s
determ nation “that the Suprenme Court has only directed [himto]
‘“ensure’ that there be adequate funding for these prograns, thus
permtting the utilization of local district funds.” MIllville,

supra, 367 N.J. Super. at 424.

Based on its interpretation of the Abbott decisions and the

FYO4 Appropriations Act, the Appellate Division concluded that

15



the State is not exclusively responsible for funding preschoo
progranms in the Abbott districts. 1d. at 419. On carefu

consi deration of Abbott IV and Abbott V, the panel found

that the adoption of whol e-school reform
with its inclusion of preschool education in
the Abbott districts, was designed by the
Court as a renmedy for the past

constitutional deprivation of a thorough and
efficient education for children between the
ages of five and eighteen in the Abbott
districts. In so recognizing the nature of
Abbott V' s mandate, and in conparing that
mandate wth others rendered by the Court in
this context, [the panel] al so [found] that
the Court did not intend to require

excl usive state funding of preschool in the
Abbott districts.

[1d. at 424.]

In support of its determ nation, the panel cited Abbott V,

observing “that the Court has chosen quite enphatic | anguage
when exclusive State funding was intended,” whereas in respect
of preschool “the Court sinply inposed an obligation on the
Comm ssioner to ‘ensure’ that such funding is provided.” [1d. at
424- 25.

The Appellate Division also agreed with the Comm ssi oner

that the FY04 Appropriations Act elimnated any prom se found in

t he Budget Message “to fully fund . . . the approved early

chi | dhood operational plans,” and replaced it with a limted

commtrment only to fund “approved ‘ Abbott’ preschool expansion”

16



with state appropriations. 1d. at 426 (quoting Budget Message)
(enphasi s added by the Appellate D vision). Having concluded
that neither the Suprene Court nor the Legislature had nandat ed
excl usive State funding of preschool prograns in the Abbott
districts, the Appellate Division affirmed the Conm ssioner and
hel d that “local resources, if available, nmay be allocated for
such purposes.” [|d. at 427. On March 22, 2004, the Districts
petitioned this Court for certification of their consolidated

appeal s, which the Court granted on June 4, 2004. 180 N.J. 454.

(.
A.

The Districts advance two argunents in support of their
contention that the State rmust fully fund approved preschool
prograns and that other district resources cannot be reall ocated
for that purpose. First, the Districts claimthat the Appellate
Division’s decision conflicts with this Court’s preschool
mandates as set forth in its Abbott decisions, and second, they
claimthat the Appellate D vision s decision undermnes the
Legislature’s intent and direction in the FYO3 Appropriations
Act to provide full funding for preschool prograns. W reject
both clains, largely for the reasons expressed in Judge Fisher’s
Appel l ate Division opinion. |In respect of the FY04

Appropriations Act it is clear fromthe enacted | anguage that
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the Legislature intended PSEA awards to fund approved preschoo

expansion only. See MIIlville, supra, 367 N J. Super. at 426-

27. Nothing nore can be added on this subject. In respect of
this Court’s preschool nandates, we add only the foll ow ng.

As the Appellate Division recognized, Abbott V accepted in
substantial part the Conm ssioner’s proposal for whole schoo
reform including preschool programm ng reconmended by the
educati on experts and endorsed by the Conm ssioner. 153 N.J. at
489-90. Although the inplenmentation of whole school reform was
the core constitutional remedy? mandated by the Court, early
chi | dhood education was incorporated into that renmedy in
recognition of its critical inportance and its statutory
under pi nnings. 1d. at 506-08; N J.S. A 18A'7F-16. As to
funding, in Abbott Il, and then in Abbott 1V, the State had been
required to provide the Abbott districts with state aid (above
t he amount generated by the local tax levy) for the per-pupi

costs of kindergarten through twelfth grade at a | evel

4 The constitutional renmedies found in the Abbott cases are
rooted in Article VIIl, Section 4, Paragraph 1 of the New Jersey
Constitution:

The Legi slature shall provide for the

mai nt enance and support of a thorough and
efficient systemof free public schools for
the instruction of all the children in the
State between the ages of five and eighteen
years.
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commensurate with the average per-pupil expenditures in the
State’s wealthiest districts (the parity renedy). Abbott I1,
119 N.J. at 385; Abbott IV, 149 N. J. at 189. Yet, in Abbott V,
the Court al so recogni zed that additional nonies m ght be needed
for suppl enental prograns, including social services, security,
t echnol ogy educati on, and ot her school -specific prograns. 153
N. J. at 512, 514, 517. On decisions related to that additional

fundi ng, we said:

Not only nust sufficient funds be
provi ded for whol e-school reformand for the
addi tional or nodified supplenental prograns
that are constituent parts of such reform
there nust also be in place a clear and
ef fective funding protocol. Consistent with
zer 0- based budgeting, the Comm ssioner may,
bef ore seeki ng new appropriations, first
determ ne whether funds within an existing
school budget are sufficient to neet a
school s request for a denonstrably needed
suppl emental program Inplicit in any
determ nation that existing appropriations
are sufficient is the condition that funds
may not be withdrawn from or reall ocated
wi thin the whol e-school budget if that wll
underm ne or weaken either the school’s
f oundati onal education program or already
exi sting suppl enmental prograns.

Under |l ying the Conm ssioner’s proposal
for whole school reform early chil dhood
progranms, and suppl enental prograns, is a
clear commtnent that if there is a need for
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addi ti onal funds, the needed funds will be
provi ded or secured.!®

[1d. at 518.]

On the question of funding for hal f-day preschool for three- and
four-year olds, we explained nore particularly that “the
Comm ssi oner must ensure that such prograns are adequately
funded and assist the schools in neeting the need for
transportation and other services, support, and resources
related to such progranms.” |d. at 508.

A requirenment that the Comm ssioner ensure adequate funding
is not the same as a requirenment that the Conm ssioner provide
that funding. The question, then, is whether the Conm ssioner’s
approach to funding Abbott district preschool prograns ensures
that the Districts have what they need to provide a quality
early chil dhood education for three- and four-year olds. The
Districts point out that the funding formulas used to cal cul ate
bot h ECPA and PSEA awards result in anounts that are not aligned
with the District’s actual approved budgets. As a conseguence,
sonme districts receive nore than the approved budget anounts and
other districts, such as Phillipsburg, MIlville, Penberton, and

Nept une, receive | ess than the approved anmbunts. On its face,

> The principle “that if there is a need for additional
funds, [they] will be provided or secured” would apply
regardl ess of whether the budget is school-based or district-
wi de.
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t hat approach appears to nmake no sense -- those districts that
have received state aid in excess of their needs will be
required to return that excess to the State, whereas districts
with shortfalls will have to reallocate nonies from ot her
approved district prograns to fund preschool s.

Yet, in his Final Decision in these cases the Conm ssioner

expressly and clearly accepted the responsibility

to ensure, with additional aid if necessary,
that sufficient funds are available to the
district to fully fund its preschool

program that is, to ensure that any gap
remai ning after receipt of statutory fornul a
aids will be addressed by the State to the
extent that need exists because funds

ot herwi se available to the district are
insufficient to fully support the approved
program

[ Phillipsburg, supra, OAL Dkt. No. EDU 3423-
03, slip op. at 17-18 (Conm ssioner). ]

At oral argunment, counsel for the DOE reaffirmed the
Comm ssioner’s responsibility to restore any Abbott district
shortfalls unless the Comm ssioner is able to denonstrate that
addi tional funding is unnecessary because the district has
sufficient resources to cover all of its programm ng needs.

It matters little whether the nonies initially reallocated
by the districts are drawn fromformula aids, |ocal |evies, or
savings realized through efficiencies. 1Indeed, in the Court’s

di scussi on regardi ng sources of funding for suppl enental
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programs in Abbott V, we determ ned that the Comn ssioner could
| ook to the existing school budget in the first instance so | ong
as reallocation would not “underm ne or weaken either the
school s foundational education program or already existing
suppl emental progranms.” 153 N.J. at 518. The preschool funding
mechani snms chal | enged by Phillipsburg, MIlville, Penberton, and

Nept une essentially track that approach.

B.

We make one ot her observation about the Conmm ssioner’s
approach to fundi ng preschool progranms in the Abbott districts.
In Abbott VIII, as described above, the Abbott plaintiffs sought
certain specific relief relating to early chil dhood educati on.
They cl ai med then that the Conm ssioner “ha[d, anmong ot her
things,] failed to conply with the Court’s funding mandate in
Abbott V, and . . . Abbott VI.” 170 N.J. at 540. At that tine
it appeared that neither the districts nor the DOE had properly
eval uated the districts’ preschool needs prior to or during the
initial budget approval process. Id. at 556-58. W required
t he Comm ssioner to inplenment protocols for devel opi ng budgets
“based not on arbitrary, predeterm ned per-student anounts, but,
rather, on a record containing funding allocations devel oped
after a thorough assessnent of actual needs.” [d. at 559; see

supra, slip op. at 6.
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In an audit conducted by the Ofice of the State Auditor
covering the Early Chil dhood Education Program during the period
July 1, 2001 to February 28, 2003, the State Auditor reported
t hat because of inadequate reporting, the actual costs of
preschool prograns could not be determined. Ofice of the State
Audi tor, Audit of the DOE Early Chil dhood Educati on Program 5,

avai lable at http://ww.njleg.state.nj.us/I egislativepub/

audi tor/ 34052state. pdf. The Auditor also found that the
enrol | ment projections used by the districts to fornul ate
preschool budgets were overstated (by ni neteen percent in 2001-
2002 and ten percent in 2002-2003). |Id. at 6. The DOCE response
to the Auditor’s Report indicated that a “procedure for
reporting actual preschool program costs by the Abbott districts
for conparison to budgeted anounts [had] already [been]
established.” [1d. at 7. The parties have not suggested to the
Court that their approved early chil dhood budgets are based on
anyt hi ng ot her than need, and so we have assuned that our

direction in Abbott VII|I has been followed and that the State

Auditor’s recommended controls are in place. The issue before
us i s sinply whether Abbott district approved preschool budgets
can be fornmul a-funded up front with any shortfalls addressed
during the school year through additional funding unless the
Comm ssi oner can denonstrate that noni es not needed for other

prograns are available to the districts. Certainly, if the DOE
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by audit finds that a district has over-projected its preschoo
enrol l ment such that its DCE-approved early chil dhood funding
exceeds the district’s actual need, it may be the case that the

preschool program in fact, is not underfunded. See Bd. of

Educ. of the Gty of Passaic v. New Jersey Dep’'t of Educ.,

N.J. __ (2005) (slip op. at 3-4) (discussing over-projection of
student enrollnent in City of Passaic preschool program. W
enphasi ze that in respect of any reallocation of resources by
the district to cover the cost of shortfalls created by fornul a-
driven funding, the burden is on the Conm ssioner to prove that
the reallocation will not conpronm se any of the district’s

educational progranms. See N. J.A C. 6A 24-7.1(b), (c).

1v.

Because this matter was deci ded bel ow on the gl obal issue,
that is, whether the Comm ssioner is required to provide ful
funding for preschool prograns in the first instance, the record
does not contain any information about the provision of
additional aid to the districts with shortfalls, and the parties
were unable to respond when we sought that infornmation at ora
argurment. It is of some interest that the DOE argued before the
QAL and the Conm ssioner that these matters were not ripe for
adj udi cati on because deci sions about additional aid had not yet

been nade. The argunent was rejected, however, and the matter
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proceeded on the global issue. W nonethel ess uphold the
State’s fundi ng schene based on the Comm ssioner’s conmmtnment to
address any shortfalls during the school year unless he can
denonstrate that district funds not needed for other prograns

are avail abl e.

V.
The decision of the Appellate Division is affirned.
JUSTI CES LONG LaVECCH A, ALBIN, WALLACE, and RI VERA- SOTO

and Appellate Division JUDGE STERN (t/a) join in CH EF JUSTI CE
PORI TZ' s opinion. JUSTICE ZAZZALlI did not participate.
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